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SUBJECT:  Guidance on Compensatory Mitigation Projects for Aquatic Resource Impacts 
Under the Corps Regulatory Program Pursuant to Section 404 of the Clean Water Act and 
Section 10 of the Rivers and Harbors Act of 1899 
 
1.     Purpose and Applicability: 

 
1.a.     Purpose:  Under existing law the Corps requires compensatory mitigation to replace 
aquatic resource functions unavoidably lost or adversely affected by authorized activities.  
This Regulatory Guidance Letter (RGL) clarifies and supports the national policy for “no 
overall net loss” of wetlands and reinforces the Corps commitment to protect waters of the 
United States, including wetlands.  Permittees must provide appropriate and practicable 
mitigation for authorized impacts to aquatic resources in accordance with the laws and 
regulations.  Relevant laws, regulations, and guidance are listed in Appendix A.  This 
guidance does not modify existing mitigation policies, regulations, or guidance.  However, 
it does supercede RGL 01-1 that was issued October 31, 2001.  Districts will consider the 
requirements of other Federal programs when implementing this guidance. 

 
1.b.     Applicability:  This guidance applies to all compensatory mitigation proposals 
associated with permit applications submitted for approval after this date. 

 
2.     General Considerations:  Districts will use watershed and ecosystem approaches when 
determining compensatory mitigation requirements, consider the resource needs of the 
watersheds where impacts will occur, and also consider the resource needs of neighboring 
watersheds.  When evaluating compensatory mitigation plans, Districts should consider the 
operational guidelines developed by the National Research Council (2001) for creating or 
restoring ecologically self-sustaining wetlands.  These operational guidelines, which are in 
Appendix B, will be provided to applicants who must implement compensatory mitigation 
projects. 
 

2.a.     Watershed Approach:  A watershed-based approach to aquatic resource protection 
considers entire systems and their constituent parts.  Districts will recognize the authorities 
or, and rely on the expertise of, tribal, state, local, and other Federal resource management 
programs.  During the permit evaluation process, Districts will coordinate with these 
entities and take into account zoning regulations, regional council and metropolitan 
planning organization initiatives, special area management planning initiatives, and other 



factors of local public interest.  Watersheds will be identified, for accounting purposes, 
using the U.S. Geologic Survey’s Hydrologic Unit Codes.  Finally, applicants will be 
encouraged to provide compensatory mitigation projects that include a mix of habitats such 
as open water, wetlands, and adjacent uplands.  When viewed from a watershed 
perspective, such projects often provide a greater variety of functions. 

 
2.b.     Consistency and Compatibility.  Districts will coordinate proposed mitigation 
plans with tribes, states, local governments, and other Federal agencies consistent with 
existing laws, regulation, and policy guidance to ensure that applicants’ mitigation plans 
are consistent with watershed needs and compatible with adjacent land uses.  Districts will 
evaluate applicants’ mitigation proposals giving full consideration to comments and 
recommendations from tribes, states, local governments, and other Federal agencies.  
Districts may coordinate on a case-by-case basis during the application evaluation process, 
or on programmatic basis to promote consistent and timely decision making. 

 
2.c.     Impacts and Compensation:  Army regulations require appropriate and practicable 
compensatory mitigation to replace functional losses to aquatic resources, including 
wetlands.  Districts will determine what level of mitigation is “appropriate” based upon the 
functions lost or adversely affected as a result of impacts to aquatic resources.  When 
determining “practicability,” Districts will consider the availability of suitable locations, 
constructibility, overall costs, technical requirements, and logistics.  There may be 
instances where permit decisions do not meet the “no overall net loss of wetlands” goal 
because compensatory mitigation would be impracticable, or would only achieve 
inconsequential reductions in impacts.  Consequently, the “no overall net loss of wetlands 
goal” may not be achieved for each and every permit action, although all Districts will 
strive to achieve this goal on a cumulative basis, and the Corps will achieve the goal 
programmatically. 

 
2.d.     Measuring Impacts and Compensatory Mitigation.  The Corps has traditionally 
used acres as the standard measure for determining impacts and required mitigation for 
wetlands and other aquatic resources, primarily because useful functional assessment 
methods were not available.  However, Districts are encouraged to increase their reliance 
on functional assessment methods.  Districts will determine, on a case-by-case basis, 
whether to use a functional assessment or acreage surrogates for determining mitigation 
and for describing authorized impacts.  Districts will use the same approach to determine 
losses (debits) and gains (credits) in terms of amounts, types, and location(s) for describing 
both impacts and compensatory mitigation. 

 
2.d.1.     Functional Assessment:  The objective is to offset environmental losses 
resulting from authorized activities.  The ecological characteristics of aquatic sites are 
unique.  Therefore, when possible, Districts should use a functional assessment by 
qualified professionals to determine impacts and compensatory mitigation 
requirements.  Districts should determine functional scores using aquatic sites 
assessment techniques generally accepted by experts in the field or the best 
professional judgment of Federal, tribal, and state agency representatives, fully 
considering ecological functions included in the 404(b)(1) Guidelines.  When a 



District uses a functional assessment method, e.g., a Hydrogeomorphic Assessment or 
Wetland Rapid Assessment Procedure, the District will make the method available to 
applicants for planning mitigation. 

 
2.d.2.     Functional Replacement:  For wetlands, the objective is to provide, at a 
minimum, one-to-one functional replacement, i.e., not net loss of functions, with an 
adequate margin of safety to reflect anticipated success.  Focusing on the replacement 
of the functions provided by a wetland, rather than only calculation of acreage 
impacted or restored, will in most cases provide a more accurate and effective way to 
achieve the environmental performance objectives of the no net loss policy.  In some 
cases, replacing the functions provided by one wetland area can be achieved by 
another, smaller wetland; in other cases, a larger replacement wetland may be needed 
to replace the functions of the wetland impacted by development.  Thus, for example, 
on an acreage basis, the ratio should be greater than one-to-one where the impacted 
functions are demonstrably high and the replacement wetlands are of lower function.  
Conversely, the ratio may be less than one-to-one where the functions associated with 
the area being impacted are demonstrably low and the replacement wetlands are of 
higher function. 

 
2.d.3.     Functional Changes:  Districts may account for functional changes by 
recording them as site-specific debits and credits as defined below. 

 
2.d.3.a.)     Credit:  A unit of measure, e.g., a functional capacity in the 
Hydrogeomorphic Assessment Method, representing the gain of aquatic 
function at a compensatory mitigation site; the measure of function is typically 
index to the number of acres of resource restored, established, enhanced, or 
protected as compensatory mitigation.   

 
2.d.3.b.)     Debit:  A unit of measure, e.g., a functional capacity unit in the 
Hydrogeomorphic Assessment Method, representing the loss of aquatic function 
at a project site; the measure of function is typically indexed to the number of 
acres impacted by issuance of the permit. 

 
2.d.4.     Acreage Surrogate:  In the absence of more definitive information on the 
functions of a specific wetland site, a minimum one-to-one acreage replacement may 
be used as a reasonable surrogate for no net loss of functions.  For example, 
information on functions might be lacking for enforcement actions that generate after-
the-fact permits or when there is no appropriate method to evaluate functions.  When 
Districts require one-to-one acreage replacement, they will inform applicants of 
specific amounts and types of required mitigation.  Districts will provide rationales 
for acreage replacement and identify the factors considered when the required 
mitigation differs from the one-to-one acreage surrogate. 

 
2.d.5.     Streams.  Districts should require compensatory mitigation projects for 
streams to replace stream functions where sufficient functional assessment is feasible.  
However, where functional assessment is not practical, mitigation projects for streams 



should generally replace linear feet of stream on a one-to-one basis.  Districts will 
evaluate such surrogate proposals carefully because experience has shown that stream 
compensation measures are not always practicable, constructible, or ecologically 
desirable. 

 
2.e.     Wetland Project Types:  Although the following definitions were developed to 
characterize wetland projects, the principles they reflect may also be useful for decisions on 
other aquatic resource projects. 
 

2.e.1.     Establishment (Creation):  The manipulation of the physical, chemical, or 
biological characteristics present to develop a wetland on an upland or deepwater site, 
where a wetland did not previously exist.  Establishment results in a net gain in 
wetland acres. 
 
2.e.2.     Restoration:  The manipulation of the physical, chemical, or biological 
characteristics of a site with the goal of returning natural or historic functions to a 
former or degraded wetland.  For the purpose of tracking net gains in wetland acres, 
restoration is divided into: 
 

2.e.2.a).     Re-establishment:  The manipulation of the physical, chemical, or 
biological characteristics of a site with the goal of returning natural or historic 
functions to a former wetland.  Re-establishment results in rebuilding a former 
wetland and results in a gain in wetland acres. 

 
2.e.2.b.)     Rehabilitation:  The manipulation of the physical, chemical, or 
biological characteristics of a site with the goal of repairing natural or historic 
functions of a degraded wetland.  Rehabilitation results in a gain in wetland 
function but does not result in a gain in wetland acres. 
 

2.e.3.     Enhancement:  The manipulation of the physical, chemical, or biological 
characteristics of a wetland (undisturbed or degraded) site to heighten, intensify, or 
improve specific function(s) or to change the growth stage or composition of the 
vegetation present.  Enhancement is undertaken for specified purposes such as water 
quality improvement, flood water retention, or wildlife habitat.  Enhancement results 
in a change in wetland function(s) and can lead to a decline in other wetland 
functions, but does not result in a gain in wetland acres.  This term includes activities 
commonly associated with enhancement, management, manipulation, and directed 
alteration. 
 
2.e.4.     Protection/Maintenance (Preservation):  The removal of a threat to, or 
preventing the decline of, wetland conditions by an action in or near a wetland.  This 
term includes the purchase of land or easements, repairing water control structures or 
fences, or structural protection such as repairing a barrier island.  This term also 
includes activities commonly associated with the term preservation.  Preservation 
does not result in a gain of wetland acres and will be used only in exception 
circumstances. 



 
2.f.     Preservation Credit:  Districts may give compensatory mitigation credit when 
existing wetlands, or other aquatic resources are preserved in conjunction with 
establishment, restoration, and enhancement activities.  However, Districts should only 
consider credit when the preserved resources will augment the functions of newly 
established, restored, or enhanced aquatic resources.  Such augmentation may be reflected 
in the amount of credit attributed to the entire mitigation project.  In exceptional 
circumstances, the preservation of existing wetlands or other aquatic resources may be 
authorized as the sole basis for generating credits as mitigation projects.  Natural wetlands 
provide numerous ecological benefits that restored wetlands cannot provide immediately 
and may provide more practicable long-term ecological benefits.  If preservation alone is 
proposed as mitigation, Districts will consider whether the wetlands or other aquatic 
resources:  1) perform important physical, chemical or biological functions, the protection 
and maintenance of which is important to the region where those aquatic resources are 
located; and, 2) are under demonstrable threat of loss or substantial degradation from 
human activities that might not otherwise be avoided.  The existence of a demonstrable 
threat will be based on clear evidence of destructive land use changes that are consistent 
with local and regional (i.e., watershed) land use trends, and that are not the consequence of 
actions under the permit applicant’s control. 
 
2.g.     On-site and Off-site Mitigation:  Districts may require on-site, off-site, or a 
combination of on-site and off-site mitigation to maintain wetland functional levels within 
watersheds.  Mitigation should be required, when practicable, in areas adjacent or 
contiguous to the watersheds.  Mitigation should be required, when practicable, in areas 
adjacent or contiguous to the discharge site (on-site compensatory mitigation).  On-site 
mitigation generally compensates for locally important functions, e.g., local flood control 
functions or unusual wildlife habitat.  however, off-site mitigation may be used when there 
is no practicable opportunity for on-site mitigation, e.g., is of greater ecological importance 
to the region of impact.  Off-site mitigation will be in the same geographic area, i.e., in 
close proximity to the authorized impacts and, to the extent practicable, in the same 
watershed.  In choosing between on-site or off-site compensatory mitigation, Districts will 
consider:  1) likelihood for success; 2) ecological sustainability; 3) practicability of long-
term monitoring and maintenance or operation and maintenance; and 4) relative costs of 
mitigation alternatives. 
 
2.h.     In-kind and Out-of-kind Mitigation:  Districts may require in-kind, out-of-kind, 
or a combination of in-kind and out-of-kind compensatory mitigation to achieve functional 
replacement within surrounding watersheds.  In-kind compensation for a wetland loss 
involves replacement of a wetland area by establishing, restoring, enhancing, or protecting 
and maintaining a wetland area of the same physical and functional type.  In-kind 
replacement generally is required when the impacted resource is locally important.  Out-of-
kind compensation for a wetland loss involves replacement of a wetland area by 
establishing, restoring, enhancing, or protecting and maintaining an aquatic resource of 
different physical and functional type.  Out-of-kind mitigation is appropriate when it is 
practicable and provides more environmental or watershed benefit than in-kind 
compensation (e.g., of greater ecological importance to the region of impact). 



 
2.i.     Buffers:  Districts may require that compensatory mitigation for projects in wetlands 
or other aquatic resources include the establishment and maintenance of buffers to ensure 
that the overall mitigation project performs as expected.  Buffers are upland or riparian 
areas that separate wetlands or other aquatic resources from developed areas and 
agricultural lands.  Buffers typically consist of native plant communities (i.e., indigenous 
species) that reflect the local landscape and ecology.  Buffers enhance or provide a variety 
of aquatic habitat functions including habitat for wildlife and other organisms, runoff 
filtration, moderation of water temperature changes, and detritus for aquatic food webs.  
Additional guidance regarding the appropriate use of buffers as a component of 
compensatory mitigation is forthcoming. 
 

2.i.1.     Upland Areas:  Under limited circumstances, Districts may give credit for 
inclusion of upland areas within a compensatory mitigation project to the degree that 
the protection and management of such areas is an enhancement of aquatic functions 
and increases the overall ecological functioning of the mitigation site, or of other 
aquatic resources within the watershed (see Federal Mitigation Banking Guidance and 
Nationwide Permit General Condition 19).  Such enhancement may be reflected in 
the amount of credit attributed to the mitigation project.  Districts will evaluate and 
document the manner and extent to which upland areas augment the functions of 
wetland or other aquatic resources.  The establishment of buffers in upland areas may 
only be authorized as mitigation if the District determines that this is best for the 
aquatic environment on a watershed basis.  In making this determination, Districts 
will consider whether the wetlands or other aquatic resources being buffered:  1) 
perform important physical, chemical, or biological functions, the protection and 
maintenance of which is important to the region where those aquatic resources are 
located; and 2) are under demonstrable threat of loss or substantial degradation from 
human activities that might not otherwise be avoided. 
 
2.i.2.     Riparian Areas:  Districts may give credit for inclusion of riparian areas 
within a compensatory mitigation project to the degree that the protection and 
management of such areas is an enhancement of aquatic functions and increases the 
overall ecological functioning of the mitigation site, or of other aquatic resources 
within the watershed.  Such enhancement may be reflected in the amount of credit 
attributed to the mitigation project.  Districts will evaluate and document the manner 
and extent to which riparian areas augment the functions of streams or other aquatic 
resources.  The establishment of buffers in riparian areas may only be authorized as 
mitigation if the District determines that this is best of the aquatic environment on a 
watershed basis.  In making this determination, Districts will consider whether the 
streams or other aquatic resources being buffered;  1) perform important physical, 
chemical, or biological functions, the protection and maintenance of which is 
important to the region where those aquatic resources are located; and 2) are under 
demonstrable threat of loss or substantial degradation from human activities that 
might not otherwise be avoided. 
 



2.j.     Compensatory Mitigation Alternatives:  Permit applicant may propose the use of 
mitigation banks, in- lieu fee arrangements, or separate activity-specific projects. 
 
2.k.     Public Review and Comment: 
 

2.k.1.     Individual Permits:  Proposed compensatory mitigation will be made 
available for public review and comment, consistent with the form (mitigation bank, 
in- lieu fee arrangement, or separate activity-specific compensatory mitigation project) 
of proposed compensation.  Although, as a matter of regulation at 33 CFR 
325.1(d)(9), compensatory mitigation plans are not required before the Corps can 
issue a public notice, Districts should encourage applicants, during pre-application 
consultation, to provide mitigation plans with applications to facilitate timely and 
effective review.  Public Notices should indicate the form of proposed compensatory 
mitigation and include information on components of the compensatory mitigation 
plan.  If mitigation plans are available, synopses may be included in Public Notices 
and the complete plans made available for inspection at District offices.  If mitigation 
plans are available and reproducible, Districts will forward copies to Federal, tribal 
and state resource agencies.  Districts should not delay issuing Public Notices when 
mitigation plans are not submitted with otherwise complete applications proposing 
impacts to aquatic resources. 

 
2.k.2.     General Permits:  Requests for nationwide and regional general permit 
verifications are not subject to public notice and comment.  However, general permit 
compensatory mitigation provisions or requirements are published for public 
comment at the time general permits are proposed for issuance or reissuance.  
Additional review of case-specific mitigation plans should be consistent with the 
conditions of the Nationwide or Regional Permit.  Public review and comment should 
be provided for proposed mitigation banks and in- lieu-fee arrangements consistent 
with the Banking Guidance and In- lieu-fee Guidance provisions. 
 

2.l.     Permit Special Conditions:  Districts will include in individual permits, and general 
permit verifications that contain a wetland compensatory mitigation requirement, special 
conditions that identify:  1) the party(s) responsible for meeting any or all components of 
compensatory mitigation requirements; 2) performance standards for determining 
compliance; and, 3) other requirements such as financial assurances, real estate assurances, 
monitoring programs, and the provisions for short and long-term maintenance of the 
mitigation site.  Special conditions may include, by reference, the compensatory mitigation 
plan, monitoring requirements and a contingency mitigation plan.  Permittees are 
responsible for assuring that activity-specific compensatory mitigation projects are 
implemented successfully and protected over the long-term.  If mitigation banks or in- lieu 
fee arrangements are used to provide the mitigation, the party(s) identified as responsible 
for administering those facets of the bank or the in- lieu fee arrangement become liable for 
implementation and performance. 
 
2.m.     Timing of Mitigation Construction:  Construction should be concurrent with 
authorized impacts to the extent practicable.  Advance or concurrent mitigation can reduce 



temporal losses of aquatic functions and facilitate compliance.  In some circumstances it 
may be acceptable to allow impacts to aquatic resources to occur before accomplishing 
compensatory mitigation, for example, in cases where construction of the authorized 
activity would disturb or harm on site compensatory mitigation work or where a simple 
restoration project is required.  Some Federal-aid highway projects have legal and 
contractual requirements regarding the timing of mitigation that conflict with the policy to 
accomplish advance or concurrent mitigation.  For compensatory mitigation involving in-
lieu-fee arrangements or mitigation banks, the guidance applicable to those forms of 
mitigation should be followed with respect to timing of mitigation site development.  After-
the-fact mitigation may also be required for permits issued in emergencies or from an 
enforcement action. 
 
2.n.     Compensatory Mitigation Accomplished After Overall Project Construction:  
In general, when impacts to aquatic resources are authorized before mitigation is initiated, 
Districts will require:  1) a Corps-approved mitigation plan; 2) a secured mitigation site; 3) 
appropriate financial assurance in place; and 4) legally protected, adequate water rights 
where necessary.  Initial physical and biological improvements in the mitigation plan 
generally should be completed no later than the first full growing season following the 
impacts from authorized activities.  If beginning the initial improvements within that time 
frame is not practicable, then other measures that mitigate for the consequences of temporal 
losses should be included in the mitigation plan. 
 
2.o.     General Permits:  For activities authorized by general permits, Districts may 
recommend consolidated compensatory mitigation projects such as mitigation banks and 
in- lieu fee programs where such sources of compensatory mitigation are available.  
Consolidated mitigation facilitates a watershed approach to mitigating impacts to waters of 
the United States.  For regiona l general permits associated with Special Area Management 
Plans or other types of watershed plans, the District may also recommend the use of 
mitigation banks or in- lieu-fee arrangements, consistent with the guidance for those forms 
of compensation.   
 

3. Compensatory Mitigation Plans:  Districts will strive to discuss compensatory 
mitigation proposals with applicants during pre-application consultation.  If this does not occur, 
the scope and specificity of proposed compensatory mitigation plans merely represent the 
applicant’s view of what is necessary, a view that may not be acceptable to the Corps of other 
governmental authorities.  At the earliest opportunity, Districts will advise applicants of the 
mitigation sequencing requirements of the Section 404(b)(1) Guidelines, or what is required for 
general permits.  Compensation is the last step in the sequencing requirements of the Section 
404(b)(1) Guidelines.  Thus, for standard permit applications, Districts should not require 
detailed compensatory mitigation plans until they have established the unavoidable impact.  In 
all circumstances, the level of information provided regarding mitigation should be 
commensurate with the potential impact to aquatic resources, consistent with the guidance from 
Regulatory Guidance Letter 93-2 on the appropriate level of analysis for compliance with the 
Section 404(b)(1) Guidelines.  Districts will identify for applicants the pertinent factors for this 
determination (e.g., watershed considerations, local or state requirements, uncertainty, out-of-
kind compensation, protection and maintenance requirements, etc.).  Districts also will identify 



for applicants the rationale to be used (e.g., best professional judgment, Hydrogeomorphic 
Assessment Method, Wetland Rapid Assessment Procedure, etc.) for determining allowable 
impact and required compensatory mitigation.  Applicants will be encouraged to submit 
appropriate compensatory mitigation proposal with individual permit applications or general 
permit pre-construction notices.  The components listed below form the basis for development of 
compensatory mitigation plans. 
 

3.a.     Baseline Information:  As part of the permit decision Districts will include 
approved, written compensatory mitigation plans describing the location, size, type, 
functions and amount of impact to aquatic and other resources, as well as the resources in 
the mitigation project.  In addition, they should describe the size, e.g., acreage of wetlands, 
length and width of streams, elevations of existing ground at the mitigation site, historic 
and existing hydrology, stream substrate and soil conditions, and timing of the mitigation.  
Baseline information may include quantitative sampling data on the physical, chemical and 
biological characteristics of the aquatic resources at both the proposed mitigation site and 
the impact site.  This documentation will support the compensatory mitigation requirement.   
 
3.b.     Goals and Objectives:  Compensatory mitigation plans should discuss 
environmental goals and objectives, the aquatic resource type(s), e.g., hydrogeomorphic 
(HGM) regional wetland subclass, Rosgen stream type, Cowardin classification, and 
functions that will be impacted by the authorized work, and the aquatic resource type(s) 
and functions proposed at the compensatory mitigation site(s).  For example, for impacts to 
tidal fringe wetlands the mitigation goal may be to replace lost finfish and shellfish habitat, 
lost estuarine habitat, or lost water quality functions associated with tidal backwater 
flooding.  The objective statement should describe the amount, i.e., acres, linear feet, or 
functional changes, or aquatic habitat that the authorized work will impact and the amount 
of compensatory mitigation needed to offset those impacts, by aquatic resource type. 
 
3.c.     Site Selection:  Compensatory mitigation plans should describe the factors 
considered during the site selection process and plan formulation including, but not limited 
to: 
 

3.c.1.     Watershed Considerations:  Mitigation plans should describe how the site 
chosen for a mitigation project contributes to the specific aquatic resource needs of 
the impacted watershed.  A compensatory mitigation project generally should be in 
the same watershed.  The further removed geographically that the mitigation is, the 
greater is the need to demonstrate that the proposed mitigation will reasonably offset 
authorized impacts. 
 
3.c.2.     Practicability:  The mitigation plan should describe site selection in terms of 
cost, existing technology, and logistics.   
 
3.c.3.     Air Traffic:  Compensatory mitigation projects that have the potential to 
attract waterfowl and other bird species that might pose a threat to aircraft will be 
sited consistent with the Federal Aviation Administration Advisory Circular on 
Hazardous Wildlife Attractants on or near Airports (AC No: 150/5200-33,5/1/97). 



 
3.d.     Mitigation Work Plan:  Compensatory mitigation work plans should contain 
written specifications and work descriptions, including, but not limited to:  1) boundaries of 
proposed restoration, establishment, enhancement, or preserved areas (e.g., maps and 
drawings); 2) construction methods, timing and sequence; 3) source of water supply and 
connections to existing waters and proximity to uplands; 4) native vegetation proposed for 
planting; 5) allowances for natural regeneration from an existing seed bank or planting; 6) 
plans for control of exotic invasive vegetation; 7) elevation(s) and slope(s) of the proposed 
mitigation area to ensure they conform with required elevation and hydrologic 
requirements, if practicable, for target plant species; 8) erosion control measures; 9) stream 
or other open water geomorphology and features such as riffles and pools, bends, 
deflectors, etc.; and 10) a plan outlining site management and maintenance. 
 
3.e.     Performance Standards:  Compensatory mitigation plans will contain written 
performance standards for assessing whether mitigation is achieving planned goals.  
Performance standards will become part of individual permits as special conditions and be 
used for performance monitoring.  Project performance evaluations will be performed by 
the Corps, as specified in the permits or special conditions, based upon monitoring reports.  
Adaptive management activities may be required to adjust to unforeseen or changing 
circumstances, and responsible parties may be required to adjust mitigation projects or 
rectify deficiencies.  The project performance evaluations will be used to determine 
whether the environmental benefits or “credit(s)” for the entire project equal or exceed the 
environmental impact(s) or “debit(s)” of authorized activities.  Performance standards for 
compensatory mitigation sites will be based on quantitative or qualitative characteristics 
that can be practicably measured.  The performance standards will be indicators that 
demonstrate that the mitigation is developing or has developed into the desired habitat.  
Performance standards will vary by geographic region and aquatic habitat type, and may be 
developed through interagency coordination at the regional level.  Performance standards 
for wetlands can be derived from the criteria in the 1987 Corps of Engineers Wetlands 
Delineation Manual, such as the duration of soil saturation required to meet the wetland 
hydrology criterion, or variables and associated functional capacity indices in 
hydrogeomorphic assessment method regional guidebooks.  Performance standards may 
also be based on reference wetlands. 
 
3.f.     Project Success:  Compensatory mitigation plans will identify all parties respons ible 
for compliance with the mitigation plan and their role in the mitigation project.  The special 
conditions for the permit will identify these responsibilities as required above.  Restoration 
projects provide the greatest potential for success in terms of functional compensation; 
however, each type has utility and may be used for compensatory mitigation. 
 
3.g.     Site Protection:  Compensatory mitigation plans should include a written 
description of the legal means for protecting mitigation area(s), and permits will be 
conditioned accordingly.  The wetlands, uplands, riparian areas, or other aquatic resources 
in a mitigation project should be permanently protected, in most cases, with appropriate 
real estate instruments, e.g., conservation easements, deed restrictions, transfer of title to 
Federal or state resource agencies or non-profit conservation organizations.  Generally, 



conservation easements held by tribal, state or local governments, other Federal agencies, 
or non-governmental groups, such as land trusts, as preferable to deed restrictions.  
Homeowners’ associations should be used for these purposes only in exceptional 
circumstances, such as when the association is responsible for community open spaces with 
restrictive covenants.  Districts may require third party monitoring if necessary to ensure 
permanent protection.  In no case will the real estate instrument require a Corps official’s 
signature.  Also, Districts will not approve a requirement that results in the Federal 
government holding deed restrictions on properties, or that contains real estate provisions 
committing Corps Districts to any interest in the property in question, unless proper 
statutory authority is identified that authorizes such an arrangement. 
 
3.h.     Contingency Plan:  Compensatory mitigation plans should include contingency 
plans for unanticipated site conditions or changes.  For example, contingency plans may 
identify financial assurance mechanisms that could be used to implement remedial 
measures to correct unexpected problems.  Additionally, contingency plans will allow for 
modifications to performance standards if mitigation projects are meeting compensatory 
mitigation goals, but in unanticipated ways.  Finally, contingency plans could address the 
circumstances that might result in no enforcement or remedial action if forces beyond the 
control of responsible parties adversely impact mitigation sites.  In any case, Districts will 
determine the course of action to be taken in the event of unexpected conditions based on 
the goals and objectives for the mitigation project, the performance standards, and the 
provisions of the contingency plan. 
 
3.i.     Monitoring and Long-term Management:  Compensatory mitigation plans will 
identify the party(s) responsible for accomplishing, maintaining, and monitoring the 
mitigation.  Districts will require monitoring plans with a reporting frequency sufficient for 
an inspector to determine compliance with performance standards and to identify remedial 
action.  Monitoring will be required for an adequate period of time, normally 5 to 10 years, 
to ensure the project meets performance standards.  Corps permits will require permanent 
compensatory mitigation unless otherwise noted in the special conditions of the permit.  
Districts may take enforcement action even after the identified monitoring period, if there 
has been a violation. 
 
3.j.     Financial Assurances:  Compensatory mitigation plans will identify the party 
responsible for providing and managing any financial assurances and contingency funds set 
aside for remedial measures to ensure mitigation success.  This includes identifying the 
party that will provide for long-term management and protection of the mitigation project.  
Financial assurances should be commensurate with the level of impact and the level of 
compensatory mitigation required.  Permit conditions for minimal and low impact projects 
are generally sufficient for enforcing performance standards and requiring compliance, 
without the requirement of additional financial assurances.  Financial assurance should be 
sufficient to cover contingency actions such as a default by the responsible party, or a 
failure to meet performance standards.  District Engineers will generally emphasize 
financial assurances when the authorized impacts occur prior to successful completion of 
the mitigation, to include the monitoring period.  Financial assurances may be in the form 
of performance bonds, irrevocable trusts, escrow accounts, casualty insurance, letters of 



credit, legislatively enacted dedicated funds for government operated banks or other 
approved instruments.  Such assurances may be phased-out or reduced, once the project has 
been demonstrated functionally mature and self-sustaining in accordance with performance 
standards. 
 
Financial assurances for third party mitigation should be consistent with existing guidance 
(e.g., Federal Guidance for the Establishment, Use and Operation of Mitigation Banks, and 
the Federal Guidance on the Use of In-Lieu-Fee Arrangements for Compensatory 
Mitigation under Section 404 of the Clean Water Act and Section 10 of the Rivers and 
Harbors Act.  The District will determine project success, and the need to use financial 
assurances to carry out remedial measures, in accordance with the project performance 
standards. 
 

4.     Duration.  This guidance remains effective unless revised or rescinded. 
 
 
 
FOR THE COMMANDER: 
 
 
      /s/ Michael J. Walsh  US Army Col. for 
 
Encl        ROBERT H. GRIFFIN 
        Major General, U.S. Army 
        Director of Civil Works 
  


